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CHARLES Earl of BANBURY. | 


s HE Right Honourable William Kzollis, Created Lord K nollis and Viſcount Wallingford, and Knight of the moſt Noble Order of the Garter by King 

James the Firſt ; and by Letters Patents of the 18th of Anguſt 2 Car. 1. Created Earl of Banbury, To hold to him and the Heirs Males of his Body, 

with a Clauſe of Precedence, to take place next after Francis then Earl of Weitmerland, and before Henry then Viſcount Mardevil, and after- 
wards Earl of Mazcheſter. | ; 

The faid Earl (having no Ifſue by Dorothy his firſt Lady ) did, after her deceaſe, take to Wife the Lady Elizabeth, eldeſt Daughter to the Right Honou- 
-rable Thoxas late Earl of Suffolk, and they had Iſſue Edward Earl of Banbury, who dyed without Iſſue, and Nicholas late Earl of Barbary. 

Some Queſtions ariſing in Parliament 3 Caroli, upon the Clauſe of Precedence in the Patent of 2 Car. 1. certain Earls did at the King's Requeſt Grant 
Precedence to the then Earl of Banbury ; but ordered, that he ſhould have that precedence during Life only, and not deſcerdable to his Heits. 

Earl William dyed 25 May 1632. ; 

Earl Edward, his Eldeſt Son, being at the time of his Father's death aged little above five Years, was not ſummoned to any of the Parliaments in 
time of King Charles the Firſt, nor could rightfully claim to be ſo ſummoned, being under Age, and ſo dyed without Iſſue, as aforeſaid. 

Earl Nicholas being born January 3. 1630. did, after his arrival to full Ape, fit in Parliament, Convened in the Twelfth Year of the late King Charles 
the Secord, at the time of His Majeſties happy Reſtauration. ; ; 

In the Parliament ſummoned in the Thirteenth Year of the late King Charles the Second, the ſaid Earl Nicholas, having received no Writ of Summons 
to that Parliament, Addrefled himſelf by humble Petition to his ſaid late Majeſty, ſetting forth, in effe&t, the Matters before expreſſed, and praying that 
- =: 71 be ſummoned by Writ to the ſaid Parliament, and enjoy the Priviledge and Precedency granted by the ſaid Letters Patents of King Charles 
the Firſt. 

This Petition being by his Majeſties Appointment delivered to the Houſe of Peers, by the Lord Great Chamberlain of England, was thereupon by them 
taken into Conſideration, and thereupon referred to the Lords Committees for Priviledges, who were upon hearing the Petitioners Counſel, and the Kings 
Attorney General to make Report thereof. ION I 

The faid Lords Committees being attended by Counſel and Witneſſes on the Petitioners behalf, and alſo by My. Attorney General for the King, it was ful- 
ly proved, that the ſaid Earl Nicholas was born of the Body of the faid Counteſs Elizabeth, during the Coverture between her and the ſaid Ear] Williams. 

Mr. Attorney infiſted on an Office by which it was found in 9g Caro/;, That the faid Earl dyed without Ifſue, and that it was reputed that he fo 
dyed. 

Whereunto it was inſiſted, That by the Common Law of the Land, if the Husband be within the four Seas, and the Wife hath Iſſue, 20 proof is to be ad- 
mitted to prove the Child a Baſtard. And Mr. Attorney did admit the Law to be ſo. And moreover, it was proved Ex abundanti, That the ſaid Earl Willi- 
am was kind and converſant with his Counteſs, and of a good ſtate of Health, uſing to ride abroad Hawking and Hunting, although of great Age. 

And by a ſubſequent Inquiſition, found in 17 Car. primi, it was found that the faid Earl William had Iffue as aforeſaid, (viz. ) Edward the then Earl 
of Banbury, his Son and Heir, ec. | iy 

Upon the whole matter the Lords Committees came to this Reſolution, after ſeveral Attendances to Report their Opinions, (v3. 

That Nicholas Earl of Banbury, being in the Eye of the Law Son to Wiliam late Earl of Banbury, the Houſe ſhould therefore adviſe the Kirg to ſend 
him a Writ to come to Parliament. | 

That the ſaid Earl ought to have place in the Houſe of Peers, according to theDate of his Patent, and not according to the Tenor of that part there- 
of, which ranketh him before other Earls Created before him. | 

After thoſe proceedings, and before any final Determination thereupon, the ſaid Earl Nicholas ( having no Iſſue Male by the Lady Tabe/a, Daughter 
of the Right Honourable the late Earl of Newport, his firſt Wife ) took to Wife Are the Daughter of the Right Honourable the late Lord Sherrard, and 
_ Iſlue by her Charles, now Earl of Banbury, his Eldeſt Son and Heir, and about years ſince dyed, leaving the ſaid Charles Earl of Banbury an 
Infant under Age. : 

The ſaid Chants Ear] of Banbury hath not been ſummoned to any of the Parliaments of his late Majeſty King Charles the Second, and by reaſon of his 
Infancy hath forborn to Claim or Petition for his Right : | 
But being now of full Age, and not being ſarmorncd,: as other Peers are, hath humbly Petitioned the Houſe of Peers to conlider his Caſe, and repre- 
ſent the ſame to the King, to the end he may be relieved according to Right. wo 
The Clayſe whereby the King granted Precedence to Earl William, and his Heirs Males, beyond what he would have had by his Arciency, and the Date 
of his Patent, did firſt occaſion the Queſtion touching the enjoyment of his Honour, which perhaps had never been otherwiſe queſtioned at all. But ad- 
mitting the Law therein to be oze way or other, the Honour of the Earldom is indubitably deſcended on CHARLES the now Earl of Banbury. 
And neither the firſt Inquiſition, or any Opinions or Preſymptions concurring therewith, or founded thereon, are to be received or regarded in preju- 
dice of the Legal and Rightful Heir, and the ſtanding Rules of Law in Caſes of Deſcent and favour of Legitimation, upon thele plain Reaſons. | 


1. The firſt Inquiſition is no Evidence to conclude againſt other dire proof of the Fa, made in the Caſe upon Oath before the Lords Committees, of 
the Birth of Earl Nicholas. 


2. The ſecond Inquiſition is to the contrary, and doth in effe& Anſwer and Avoid the former. ” 


3. By Law, no Proofs or Preſumptions whatſoever, ought to be received to Tllegitimate Iſſue born within Lawful Wedlock, while the Parents are 
both within the Foxr Seas. And in this Caſe, there was, beſides the ſecond Inquiſition, Proof of AFual Kindneſs and Converſation between the 
Parents, which the Law would izter:d, if not proved. 


4. By Law, no man ought to be Baſtardized after his Death, when he cannot Anſwer for himſelf, 


5. The Law doth ſo much favour Legitimation of Iſſue, That if a Baſtard, attually born out of Wedlock, became ſeized of an Inheritance, and a De- 


ſcent thereof to be caſt on his Ie, even the Right of the Lawful Heir, or Mylier ( as the Law Terms it ) is thereby barrd, and therein that 
Deſcent, from a mans Iſſue though Illegitimrate, doth differ from others. 


The now Earl of Banbury is unqueſtionably deſcended from Earl Nicholas, Atually Legal Heir of Earl William, in all Regular Qualifications, and Enti- 
tled to all the favourable Preſumptions the Law doth afford ; And it would be an extraordinary thing, both beſides, and contrary to all common Rules of 
Law and Juſtice, to oppoſe a Legal Title, upon pretence and Opinion of Fatt, ſo long ſince paſt, and never proved, examined, or brought to Judgment in 
the Lives of the Parties concerned, when themſelves and many other Honourable Perſonages of their Alliance and Acquaintance might have given Proof and = 
Teſtimony of their knowledge of many material Circumſtances and other things now buxied with them, and the very truth whereof is become impoſhble 
to be throughly diſcovered and made out. | IE Penne Ko | RE at: 


